
 

 

 

March 14, 2016 

 

K2 Land and Investment , LLC 

1011 Parkview Avenue, Suite A 

Redding, CA 96001 

Attn: Allen Knott 

 

Re: Commitment to utilize Tax Exempt Bonds to finance a Multifamily Rental Project in an 

amount not to exceed $21,300,000 relating to the new construction of a multifamily project 

commonly known as “Market Street Apartments” located in Redding, CA (the “Property”). 

 

Dear Allen Knott: 

 

 Citibank, N.A.(“CITI”) is pleased to offer to K2 Land and Investment, LLC (“Sponsor”), as 

the Sponsor of a to-be-named affiliate entity (“Borrower”), this commitment (“Commitment”) for financing , 

subject to the terms, requirements and conditions which follow.  All capitalized terms used herein, unless 

otherwise defined, shall have the meaning set forth on Exhibit A annexed hereto and incorporated herein by 

this reference (the “Commitment Terms”).  CITI’s decision to issue this Commitment was made in reliance 

upon the representations and material supplied by Sponsor and Sponsor’s representatives, as more particularly 

described on Exhibit B annexed hereto.  CITI understands that Sponsor  intends to submit this Commitment to 

a to-be-determined Government Lender (“Governmental Lender”) in support of Sponsor’s application to 

obtain a Tax Exempt Bond allocation with respect to the financing of the Property. This Commitment is 

subject to, among other things, CITI completing due diligence to confirm the representations made by 

Sponsor and obtaining credit committee approval. 
 

In connection with this Commitment, CITI will be acting solely as a principal and not as your 

agent, advisor or fiduciary.  CITI has not assumed a fiduciary responsibility with respect to this 

Commitment, and nothing in this Commitment  or in any prior relationship between you and CITI will 

be deemed to create an advisory, fiduciary or agency relationship between us in respect of this 

Commitment.  You should consider carefully whether you would like to engage an independent advisor 

to represent or otherwise advise you in connection with this Commitment , if you have not already done 

so.   

 

A. Transaction Summary. The terms of the tax-exempt financing transaction (the 

“Transaction”) that  is the subject of this Commitment is as follows: 

1. On the issuance date (the “Closing Date”), CITI shall fund a loan (the “Funding Loan”) to 

Governmental Lender, and Governmental Lender shall simultaneously issue a note (the 

“Governmental Lender Note”) to CITI.  The proceeds of the Funding Loan shall be used by 

Governmental Lender to make a tax-exempt loan (the “Tax-Exempt Loan” or the “Borrower 

Loan”) to Borrower to finance the Property, for which the Governmental Lender receives a 

borrower note (the “Borrower Note”).  Borrower shall be responsible for securing the issuance and 

delivery of the Tax-Exempt Loan by the Governmental Lender. 

2. Upon closing of the transaction, the rights of Governmental Lender in the Borrower Loan 

and all documents evidencing and securing the Borrower Loan (the “Borrower Loan Documents”) 

shall be assigned to a fiscal agent, which may be CITI (the “Fiscal Agent”), as security for the 

Governmental Lender’s obligations to CITI evidenced by the Governmental Lender Note.  CITI 

will administer and direct the disbursement of the proceeds of the Funding Loan and the Borrower 
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Loan and will oversee the construction work to be performed on the Property (the 

“Improvements”).  The completion of the Improvements and all related work shall be performed 

during the Interim Phase (as hereinafter defined). 

3. CITI shall have the right to engage a third party servicer (“Servicer”) to provide limited 

servicing/oversight functions on behalf of CITI pursuant to a separate servicing agreement with 

CITI. CITI shall pay Servicer any applicable servicing fee. 

4. At such time as the Conditions to Conversion set forth herein are satisfied, if ever, the 

Loan shall convert from the Interim Phase to the Permanent Period (as hereinafter defined).In the 

event that the Conditions to Conversion are not satisfied on or before the last day of the Interim 

Phase, as more particularly provided herein, at the option of CITI, the Tax-Exempt Loan will be 

subject to acceleration, and all obligations of CITI with respect to the transaction contemplated by 

this Commitment shall terminate. 

5. CITI anticipates that CITI’s interest in the Tax-Exempt Loan may be transferred to any 

eligible investor, which may be a government sponsored enterprise or institutional investor (or a 

trust for the benefit thereof) and CITI’s underwriting and documentation will provide for the 

possibility of such transfer. 

B. Conditions Precedent to Closing.  The obligation of CITI to make the Funding Loan is subject to 

satisfaction of the following conditions precedent (“Conditions Precedent to Closing”), in each case in a 

manner acceptable to CITI.  The form and substance of all documents and items submitted by Borrower 

hereunder must be acceptable to CITI and its counsel.  

1. Credit Approval.  This Commitment is subject, among other things, to CITI obtaining final 

credit committee approval.  Sponsor understands and agrees that this Commitment is subject to 

final approvals as set forth in Part E.4. of this Commitment and is not an agreement to make a loan..  

Any documentation will be forthcoming only after final approval of the underwriting by CITI’s 

credit committee.  The financing will be documented separately and will contain terms and 

conditions that may be in addition to or in substitution of those set forth in the Commitment. 

2. Documents.  Borrower shall duly authorize, execute and deliver or cause to be delivered at 

closing a Multifamily Note, a Multifamily Deed of Trust, Deed to Secure Debt or Mortgage, where 

appropriate (the “Security Instrument”), a Guaranty or Guarantees (including a Completion and 

Payment Guaranty for the Interim Phase and a Non-recourse Carve-out Guaranty), an Agreement 

of Environmental Indemnification, a Replacement Reserve Agreement,  a Construction Funding 

Agreement, Assignments and any other assignment, financing statement, agreement or document 

required by CITI in connection with the Loan (collectively, the “Mortgage Documents”). The 

Funding Loan Agreement, the Borrower Loan Agreement, the Borrower Note and all other 

documents executed or issued in connection with the transaction shall be referred to, collectively, 

as the “Tax-Exempt Loan Documents”.  The Security Instrument and Borrower Note shall initially 

be for the benefit of Governmental Lender and shall be assigned on the Closing Date to CITI.  The 

Tax-Exempt Loan Documents must be in a form satisfactory to CITI and Governmental Lender.  

Where appropriate, the Mortgage Documents and the Tax-Exempt Loan Documents shall be 

acknowledged, recorded and filed in the public record, and all recording receipts promptly 

delivered to CITI. 

3. Title Insurance.  Borrower shall promptly deliver to CITI a commitment for a mortgagee’s 

title insurance policy, prepared in accordance with CITI’s title insurance instructions, along with a 

pro forma policy in the form included in such instructions.  The title insurance commitment and 

policy must satisfy all of the requirements of such instructions and include such other coverage and 

endorsements as CITI may require.  The company and/or agent issuing the commitment shall be 

acceptable to CITI in all respects.  Borrower shall also furnish CITI with copies of all instruments 
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affecting title to the Property including, but not limited to, all instruments referenced in Schedule B 

of the pro forma policy.   

4. UCC Search/Perfection.  Borrower shall commission UCC searches in the real estate 

records and personal property records of the following jurisdictions and shall furnish written 

reports of such searches to CITI:  (i) the jurisdiction where the Property is located, (ii) any other 

jurisdiction in which Borrower has its principal office for the conduct of its business, (iii) in the 

central UCC filing location specified by the law of the state where the Property is located, and 

(iv) any other office where filing is necessary to perfect  Governmental Lender’s or Fiscal Agent’s 

security interest in the Collateral (as hereinafter defined).  All such searches shall be updated to the 

time of recordation of the Mortgage Documents and shall show no security interests affecting the 

Property, Guarantor or Borrower, other than those naming Governmental Lender or Fiscal Agent as 

the secured party.  Borrower shall cause the appropriate filing of financing statements, on forms 

supplied by CITI, evidencing Governmental Lender’s or Fiscal Agent’s perfected first priority 

security interest in all personal property, machinery, equipment, building materials, contract rights, 

furniture, fixtures, royalties, receivables and other rights related thereto, as well as all leases, rents, 

revenues and proceeds therefrom and all proceeds of the foregoing (collectively, the “Collateral”).  

Such filing shall be in compliance with both the Uniform Commercial Code, as adopted in the state 

in which the Property is located, and all other applicable laws affecting the perfection of security 

interests.  Borrower shall furnish to CITI, promptly upon recordation, receipted or time stamped 

copies of the filed financing statements. 

5. Authority.  Borrower shall furnish to CITI certified documents satisfactory to CITI 

evidencing Borrower’s power and authority to enter into the Mortgage Documents and the Tax-

Exempt Loan Documents.  If Borrower is a corporation, such documents shall include Borrower’s 

Articles of Incorporation, Bylaws, corporate resolution relevant to the Loan and a Certificate of 

Good Standing from the state of incorporation and the state where the Property is located.  If 

Borrower is a partnership, such documents shall include a copy of the partnership agreement and 

partnership certificate, and the above-referenced corporate documents for any corporate general 

partner of Borrower.  If Borrower is a limited liability company, such documents shall include a 

copy of the Articles of Organization and Operating Agreement and the Certificate of Authenticity 

or Certificate of Good Standing from the state of organization and the state where the Property is 

located.   

6. Leases.  The standard form of lease used at the Property shall be subject to the prior written 

approval of CITI.  All new leases and renewals of existing leases shall be made on the approved 

standard form of lease unless otherwise agreed to by CITI.  There must be no commercial leases 

affecting the Property, except for any laundry lease and other commercial lease disclosed in writing 

to and approved in writing by CITI and its counsel prior to the date of this  Commitment.  Any 

current commercial lease or laundry lease must be subordinated to the lien of the Security 

Instrument and other Mortgage Documents.  Borrower agrees that any future commercial lease or 

laundry lease or renewal of any current commercial lease or laundry lease will contain language 

acceptable to CITI subordinating said lease to the lien of the Security Instrument and other 

Mortgage Documents.  There must be no default under any current commercial lease or laundry 

lease. 

7. Borrower’s Management Agreement.  Borrower shall furnish to CITI a copy of Borrower’s 

management agreement.  The management agreement must be with a professional management 

company and both the management company and the terms of the management agreement must be 

approved in writing by CITI. Borrower shall not make or permit to be made any changes to the 

management agreement without the prior written approval of CITI.  Without limiting the foregoing, 

the management agreement must be terminable by owner on 30 days’ notice, with or without cause 
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and without payment of any termination fee.  If required by CITI, a portion of the management fee 

may be required to be subordinated to debt service and other amounts payable with respect to the 

Loan. 

8. Rent Roll.  If applicable, Borrower shall promptly furnish a copy of the rent roll for the 

Property, with an updated rent roll to be delivered contemporaneously with closing and as of the 

Conversion Date (as hereinafter defined).   

9. Appraisal. CITI shall have received an appraisal of the Property satisfactory to CITI.   

10. Opinion of Borrower’s Counsel.  Borrower shall deliver to CITI a written opinion by 

Borrower’s counsel approved by CITI, addressed to CITI, Issuer and Bond Trustee and in the form 

furnished or approved by CITI’s counsel.   

11. Insurance.  Borrower shall deliver to CITI an insurance policy evidencing the existence of 

insurance relating to the Property, which evidence shall include “paid” premium invoices, 

conforming in all respects to CITI’s insurance requirements as provided to Borrower in a separate 

package, as same may, from time to time, be modified.  Such insurance for the Property shall 

include, without limitation, coverage for acts of terrorism and, if applicable, flood insurance (as 

more particularly set forth in Paragraph 17 below).  In addition, Borrower must deliver prior to 

closing (i) the original, or a copy certified by the insurance agent, of the policy(ies) of insurance; or 

(ii) the insurance binder; or (iii) a certificate of insurance (Acord Form 28 property or Acord Form 

27 liability or other form, satisfactory to Lender, provided by the insurance agent); or (iv) original 

letter from the insurance carrier on the primary layer, signed by an officer of such carrier, attaching 

the form of insurance policy pursuant to which coverage is being provided, and, if applicable, 

original letter from each insurance carrier on the excess layers, signed by an officer of such 

carrier(s) agreeing that it is bound to the form of insurance policy delivered by the primary carrier 

(i.e., agreeing to “follow form” to the primary carrier).  The letter must set forth the date by which 

the policy will be delivered to CITI, which must not be more than sixty (60) days following 

closing.  All mortgagee/loss payee/additional insured endorsements must be attached to the letter.   

12. Permits/Occupancy.  Borrower shall deliver to CITI evidence satisfactory to CITI that all 

applicable governmental authorities have authorized construction of the Improvements and the 

development and, if applicable, the operation of the Property as a multifamily residential unit, 

including, without limitation, occupancy permits (if applicable) and building permits.  Any 

nonresidential occupancy must be approved in writing by CITI.   

13. Zoning/Subdivision.  Borrower shall deliver to CITI certification from the local 

governmental authority (i) that the use of the Property as a multifamily residential complex 

complies with all zoning and subdivision ordinances and regulations applicable to the Property and 

that it is either a legal, conforming use or a legal, nonconforming use acceptable under CITI’s 

underwriting standards, (ii) that the Property has been properly subdivided, and (iii) that the 

improvements on the Property can be rebuilt on the same location to their presently existing size, 

shape and density if partially or totally destroyed.   

14. Access/Utilities.  Borrower shall deliver to CITI evidence satisfactory to CITI that the 

Property is located on a publicly dedicated and maintained roadway or acceptable easement 

thereto, is served by public water and sewer systems, electricity and telephone service, and receives 

adequate municipal services (fire, police and transportation, among others).  

15. Other Compliance.  Borrower shall deliver to CITI evidence satisfactory to CITI that the 

Property, and Borrower’s operation thereof, is in compliance with all local and/or state building, 

safety, health and fire codes, all clean air and water acts and other Hazardous Materials Laws (as 

hereinafter defined), and all equal opportunity, anti-discriminatory and fair housing requirements.   
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16. Survey.  Borrower shall deliver to CITI a current, certified, “boundary” or “as-built” (as 

applicable) ALTA survey of the Property and surveyor’s certificate, prepared by a registered 

engineer or surveyor approved by CITI.  The survey and surveyor’s certificate shall be satisfactory 

in form and substance to CITI and shall contain those matters set forth in CITI’s survey 

instructions.  

17. Flood Zone Map/Certification/Insurance.  Borrower shall deliver to CITI a certification 

from Borrower’s architect, engineer or surveyor stating whether the Property is located in a 

designated special Flood Plain Hazard area, as designated by appropriate federal agencies.  If all or 

any portion of the Property is at any time during the term of the Loan, located in such an area, 

Borrower shall provide satisfactory evidence to CITI of the existence of flood insurance policies in 

the maximum amount required pursuant to applicable laws covering all of the improvements on the 

Property which lie within, are bounded by, or are in any way affected by such area.]  

18. Operating Documents.  Borrower shall furnish copies of any form documents used for the 

Property and any equipment leases, licenses, franchises, permits, contracts, and any other 

agreements required for the operation, use, management or occupancy of the Property, and all such 

items shall be subject to written approval by CITI.   

19. Financial Statements of Borrower and Guarantor. CITI shall receive, for its review and 

approval detailed financial statements for Borrower, any principal in Borrower and each Guarantor, 

certified by Borrower, such principal or the Guarantor, as the case may be. CITI may also require 

updated and/or recertified financial statements as of the Closing Date. 

20. Environmental Assessment Report. CITI shall receive and approve a written report or 

reports from CITI’s independent environmental inspectors confirming that the Property and any 

site within the vicinity of the Property (i) has not contained and does not currently contain any 

Hazardous Material or underground storage tanks or any other pollutants that could be detrimental 

to the Property, human health or the environment, (ii) does not contain radon gas in levels 

unacceptable to CITI, (iii) complies with all applicable Hazardous Material Laws and has not been 

identified by any environmental regulatory body as a site containing Hazardous Material or 

underground storage tanks, (iv) shows no other environmental problem that would bring the 

Property within the purview of any federal, state or local environmental law or ordinance, and (v) 

contains no residual effect due to the removal of storage tanks or Hazardous Material.  All 

deficiencies with respect to any environmental matters which CITI deems to be material shall be 

corrected by Borrower at its own expense to the satisfaction of CITI. “Hazardous Material” means 

and includes, without limitation, mold, asbestos and any substance containing asbestos, the group 

of organic compounds known as polychlorinated biphenyls, flammable explosives, radioactive 

materials, lead-based paint, chemicals known to cause cancer or reproductive toxicity, pollutants, 

effluents, contaminants, emissions or related materials and any items included in the definition of 

hazardous or toxic wastes, materials or substances under the Hazardous Material Laws.  

“Hazardous Material Laws” means and includes, all federal, state and local statutes, ordinances, 

regulations, orders, and decrees now or hereafter promulgated in connection with preserving the 

environment and/or the handling, storage, transport and disposal of Hazard Material.  

21. Separate Tax Parcel(s).  The Property shall constitute one or more separate and distinct tax 

parcels for purposes of all real estate taxes and assessments.  There shall be no overlap whatsoever 

between the Property and any other property which will not be subject to the first lien of the 

Security Instrument.  Borrower shall also furnish the most recent tax bills for the Property.   

22. Opinion of Tax Counsel. CITI must receive from nationally recognized tax counsel 

approved by CITI an unqualified opinion (i) as to the validity and enforceability of the  Tax-

Exempt Loan, (ii) that the interest on the  Tax-Exempt Loan is excluded from the gross income of 
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the owners thereof for federal income tax purposes under the Internal Revenue Code of 1986, as 

amended, and (iii) that the interest on the  Tax-Exempt Loan is excluded from the gross income of 

the owners thereof for state income tax purposes if such exclusion is available under state law.  Tax 

counsel must have (a) addressed its opinion to CITI, (b) addressed its opinion to CITI or (c) 

provided CITI a letter, addressed to CITI, stating that CITI may rely upon the opinion.  Both the 

opinion and, if applicable, the reliance letter must be satisfactory to CITI. 

23. Governmental Lender Requirements. CITI must receive evidence that Governmental 

Lender shall not impose restrictions, requirements or conditions in connection with its willingness 

to issue the  Tax-Exempt Loan that are unacceptable to CITI.  The restrictions imposed by the Tax-

Exempt Loan Documents must be consistent with the restrictions on the use of the Property, on the 

income of tenants and on any rent charge that was used in underwriting the Funding Loan.   

24. Low-Income Housing Tax Credits (“LIHTC”). CITI must approve any land use restriction 

agreement or regulatory agreement regulating or restricting the use or manner of operation of the 

Property and requiring that the Property be operated as a residential rental project occupied by 

individuals of low income (as provided for in the Treasury Regulations under Section 42(g) of the 

Internal Revenue Code).  Such regulatory agreement must provide that the Property shall at all 

times be operated in such manner as to comply with the requirements of the Internal Revenue 

Code, the Treasury Regulations and IRS Rulings for obtaining and for preserving the LIHTC.  In 

addition, the eligibility of the Property for LIHTC shall be evidenced to CITI in a manner 

satisfactory to CITI.  Such regulatory agreement must be reviewed and approved in writing by 

CITI.   

25. Equity and Funding Conditions. CITI must approve the partners/members (including the 

Tax Credit Investor), the applicable  investment agreement, and the organizational documents of 

Borrower. CITI must receive and approve evidence satisfactory to CITI in all respects that the 

amount of the equity contribution is projected to be at least the level used by CITI in underwriting 

the transaction.  Borrower’s organizational documents shall contain restrictions acceptable to CITI 

on the syndication or other transfer of the Tax Credit Investor’s interest, in whole or in part 

(including any interest therein), to  eligible investors.  In addition, prior to the Closing Date, CITI 

must receive and approve evidence satisfactory to CITI in all respects that Borrower (i) has timely 

received all required equity contributions to be made to Borrower as of the Closing Date, (ii) has 

fully funded, for the benefit of the Property, all cash required to be invested in the Property as of 

the Closing Date, and (iii) has made satisfactory arrangements to fund all cash required to be 

funded after the Closing Date.  Borrower must also provide and CITI must approve in writing any 

developer’s agreement relating to the Property. 

26. Interim Phase Budget.  CITI will require satisfactory evidence that other funds and Loan 

Proceeds are adequate to complete the Improvements and carry the costs of the Property (including 

but not limited to interest, taxes, insurance, and operating costs), as determined by CITI based upon 

its review of scope of work, the Appraisal and other relevant information.  CITI reserves the right 

to receive, review and approve all project expenditures made prior to closing. 

27. Architectural Consultant and Construction Inspector. CITI shall have approved an 

architectural consultant to monitor the progress of the Improvements (the “Architectural 

Consultant”) and Borrower and the Architectural Consultant shall have executed and delivered to 

CITI an agreement in form and substance acceptable to CITI, pursuant to which the Architectural 

Consultant shall agree to certify hard cost progress payments and to provide the certifications 

required pursuant to this Preliminary Commitment upon completion of the Improvements.  In 

addition, CITI will enter into an agreement directly with a construction inspector (“Construction 

Inspector”) for the benefit of CITI, but at the sole cost and expense of Borrower, to review the 
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plans and specifications, contracts and budget for the Improvements and to monitor the progress of 

the construction of the Improvements in the manner required by CITI. 

28. Approved Plans. CITI and its engineering consultants and the Construction Inspector shall 

have received and approved the plans and specifications for the Improvements (such plans and 

specifications, as approved by CITI are referred to herein as the “Approved Plans”), the budget for 

completion of the Improvements, a fixed or a guaranteed maximum price contract for completion 

of the Improvements with a general contractor acceptable to CITI and a construction draw schedule 

for the Improvements. 

29. Change Orders.  The Approved Plans and the Construction Contract, and any change 

orders issued thereunder, will be subject to the approval of CITI. 

30. Contractors. The architect, general contractor and such other contractors and 

subcontractors with respect to the Property as shall be identified by Borrower and approved by 

CITI shall have acknowledged the collateral assignment of their respective contracts to CITI and 

agreed in writing to continue performance on behalf of CITI under their respective contracts 

without additional cost in the event of a default by Borrower, which agreements shall be in form 

and substance acceptable to CITI and its counsel. 

31. Payment and Performance Bonds.  To the extent indicated on Exhibit A hereto, Borrower 

shall be required to deliver to CITI payment and performance bonds with respect to its contractor 

and major subcontractors (as determined by CITI). 

32. Additional Documents.  Upon request by CITI, Borrower shall furnish CITI with any 

documentation being furnished to any other party lending or investing in the Property (including 

CITI), including any plans for the Improvements, construction budgets, contracts and disbursement 

requests.  In addition, Borrower shall deliver to CITI all other documents, instruments and other 

items required by CITI in connection with the making of the Funding Loan.  

33. Additional Funding Requirements:  All final documentation and due diligence must be 

delivered to  tax counsel and/or counsel to CITI prior to the release of any funds for the Funding 

Loan, and under no circumstances will CITI authorize the closing of the Funding Loan  until 

counsel to CITI has received the following final documentation:  Trust Indenture, Funding Loan 

Agreement, Tax Certificate (or comparable document), Multifamily Note(s),  the regulatory 

agreement/land use restriction agreement associated with the Tax-Exempt Loan, TEFRA 

approval(s), Governmental Lender’s resolution(s), proof of volume allocation, , IRS Form 8038, 

final opinions of tax counsel and Borrower’s counsel, any enhancement instrument, and, if 

applicable, all documentation required from HUD.  

34. Fees and Expenses. Borrower shall have paid the Financing Fee (as hereinafter 

defined) and any other costs and expenses then due and payable pursuant to the provisions of this 

Preliminary Commitment. 

C. Conversion of the Mortgage Loan to the Permanent Period.  The conditions set forth in the 

Loan and Tax-Exempt Loan Documents (collectively, the “Conditions to Conversion”) must be satisfied no 

later than the date that is ninety (90) days prior to the last day of the Interim Phase (the “Conversion 

Package Submission Date”), and must continue to remain satisfied through the date of conversion of the 

Loan to the Permanent Period (the “Conversion Date”) as will be set forth in the Loan Documents, in each 

case, in a manner acceptable to CITI, if the Loan is to convert from the Interim Phase to the Permanent 

Period.  For purposes of this Preliminary Commitment, the term Interim Phase means the period from the 

Closing Date through the day prior to the Conversion Date and the term Permanent Period means the period 

from the Conversion Date (inclusive) through the maturity date (or earlier termination) of the Loan. 
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D. Fees and Expenses. Borrower shall be responsible for the following fees and expenses in 

connection with the financing: 

1. Application Fee.  Borrower hereby acknowledges requirement of an application fee (the 

“Application Fee”) as set forth in the Preliminary Commitment Terms, which amount shall be non-

refundable. In the event additional funds are required to complete CITI’s review and due diligence, 

Borrower will be advised of such costs in advance.  Any and all additional costs will be billed to 

Borrower as they are incurred. The Application Fee is applicable toward third party reports, 

underwriting and processing (as set forth in the Preliminary Commitment Terms), and CITI’s legal 

fees. 

2. Origination Fee. The Origination Fee as set forth in the Exhibit A shall be due and payable 

on the Closing Date.  The Origination Fee reflects a fee payable to CITI in exchange for providing 

financing for the Project. 

3. Conversion Fee. Borrower shall pay CITI a Conversion Fee as set forth in the Preliminary 

Commitment Terms for CITI’s services in processing information to determine whether the 

Conditions to Conversion have been satisfied.  The Conversion Fee shall be due when Borrower 

first submits information to satisfy the Conditions to Conversion. 

4. Fees and Expenses. Sponsor shall pay when due, whether or not the  closing occurs, all 

reasonable and actual expenses, fees and charges with respect to the cost of issuance of the  Tax-

Exempt Loan  (including  tax and  Governmental Lender counsel fees,  Governmental Lender fees,  

Fiscal Agent fees,  Fiscal Agent counsel fees, financial advisor fees, printing and mailing costs and 

other  Tax-Exempt Loan related fees and costs), and the Tax-Exempt Loan processing and closing, 

or in any way connected therewith, including, without limitation, appraisal fees, survey costs, title 

insurance costs, architectural fees, engineering fees, inspection fees, mortgage or similar taxes and 

all attorneys’ fees and legal costs of CITI.  Without limiting the foregoing, Sponsor specifically 

agrees to pay all costs relating to document preparation and review of real estate due diligence 

items by counsel to CITI.   

E. Assignment; Acceptance; Termination. 

1. Acceptance.  In order for this  Commitment to be binding on CITI, Sponsor must execute a 

copy of this  Commitment and return it, along with the Application Fee to CITI within five (5) 

business days after the date first set forth above (the “Outside Acceptance Date”), time being of the 

essence. 

2. Expiration.  This  Commitment must be accepted on or before the Outside Acceptance 

Date, and the Tax-Exempt Loan must be issued prior to the Outside  Closing Date set forth in the 

Commitment Terms, or this  Commitment shall terminate and be of no further force and effect; 

provided, however that the provisions of this Commitment that explicitly survive termination shall 

continue in full force and effect.  In the event that Sponsor does not obtain an allocation for the full 

amount of the  Tax-Exempt Loan at least thirty (30) days prior to the Outside  Closing Date, or the 

issuance of the  Tax-Exempt Loan and the making of the Funding Loan by CITI does not occur by 

the Outside Closing Date, Sponsor may request an extension of this Commitment (not to exceed 

ninety (90) days), which extension shall be in Citi’s sole discretion.  In the event the requested 

extension is approved by CITI in its sole discretion, in addition to the Financing Fee and other 

amounts due hereunder, Sponsor shall pay to CITI a commitment extension fee equal to 0.25% (25 

basis points) of the Interim Phase Amount on the Closing Date. 

3. Termination.  CITI may terminate this Commitment at any time if: 

a. Any material adverse change (financial or otherwise) shall occur at any time prior 

to the Closing Date with respect to (i) the Property, the proposed Improvements, and/or the 
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other security for the Tax-Exempt Loan, or (ii) the credit of Borrower and/or Sponsor 

(and/or any of the principals of Borrower and/or Sponsor) or any Guarantor or any other 

person or entity connected with the Loan, or (iii) any other source of repayment of the 

Loan. 

b. Any part of the Property shall have been taken in condemnation or other like 

proceeding, or any such proceeding is pending or threatened as of the Closing Date, or any 

part of the Property is damaged and not repaired to CITI’s satisfaction prior to the Closing 

Date. 

c. If requested, certifications of the non-occurrence of (a) and (b) above, in form 

acceptable to CITI, are not executed by Borrower on the Closing Date, or if Borrower has 

not delivered on the Closing Date updated personal financial statements for any Guarantor. 

d. After acceptance of this  Commitment, the  Tax-Exempt Loan is not issued and  

closed on or prior to the Outside  Closing Date (as the same may be extended pursuant to 

Section E2.). 

e. If, in CITI’s sole judgment, CITI’s underwriting and due diligence indicate the 

reasonable possibility of a material adverse change in the Property, the proposed 

Improvements, the Sponsor, the Borrower and/or any Guarantor. 

f. If the OFAC representation and warranty in Section F5. is no longer true and 

correct. 

4. Upon termination, Sponsor shall pay to CITI any other reasonable damages CITI may have 

incurred due to non-delivery of the Tax-Exempt Loan. Sponsor’s or Borrower’s obligation to 

pay all amounts due under this  Commitment shall survive the termination or expiration of 

this Commitment.  If Sponsor or Borrower fails or refuses to comply with the terms of this  

Commitment, CITI, at its option, shall have the right to enforce any rights and remedies it may 

have at law or in equity, including, but not limited to, the collection of costs and expenses arising 

out of such breach, including reasonable attorneys’ fees and disbursements. 

5. Final Underwriting.  By accepting this Commitment, Sponsor expressly acknowledges that 

the obligation of CITI to provide the Funding Loan is subject to the completion of final loan 

underwriting by CITI, final CITI loan committee approval, and the satisfaction of any additional or 

differing conditions including interest rates that may be required by CITI as a result of such 

committee approval.  By accepting this Commitment, Sponsor expressly acknowledges that the 

obligation of CITI to provide the financing described in this Commitment is subject to the 

satisfaction of the obligations and terms and conditions required by Citi for new construction and 

rehabilitation projects. 

F. Miscellaneous. 

1. Further Assurances.  Sponsor hereby expressly acknowledges that CITI intends to incur 

costs upon acceptance of this  Commitment.  Upon acceptance of the  Commitment, Sponsor shall 

be strictly obligated to close the transaction contemplated hereby.  Sponsor acknowledges that 

failure to close the transaction will subject CITI to substantial costs and damages.  Therefore, 

Sponsor hereby expressly agrees: 

a. To perform all of the requirements, terms and conditions contained herein at the 

time and in the manner herein and as required by CITI. 

b. Refrain from taking any action that would result in CITI’s inability to arrange for 

the making of the Funding Loan. 
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c. On the request of CITI, to re-execute or ratify any of the Mortgage Documents 

and/or the Tax-Exempt Loan Documents, or execute any other documents as may be 

reasonably necessary to effect the delivery of the  Tax-Exempt Loan to any investor. 

2. Indemnification for Brokerage Commissions.  Sponsor acknowledges and agrees that any 

fees due for  tax-exempt loan or related mortgage loan origination services shall be Borrower’s sole 

responsibility.  Borrower and Sponsor shall indemnify and hold CITI harmless from and against 

any and all claims, demands and liability for brokerage commissions, assignment fees, finders’ fees 

or other compensation whatsoever arising from the issuance of this  Commitment, the making of 

the Tax-Exempt Loan that may be asserted against CITI by any person or entity.  Sponsor’s and 

Borrower’s obligation to indemnify CITI hereunder shall survive the termination or 

expiration of this  Commitment. 

3. Authorization.  Sponsor and the undersigned Guarantor hereby authorize CITI to obtain 

and forward any and all credit information, including credit reports and financial statements and all 

other information of any kind received or reasonably required in connection with this  Commitment 

to any rating agency and to any  potential investor. 

4. Exclusivity.  The terms and provisions of this  Commitment are intended for the sole and 

exclusive benefit of CITI and Borrower, and not for the benefit of, nor for the purpose of being 

relied upon, by any other party. 

5. OFAC Provisions.  Sponsor hereby represents and warrants that no portion of the Property 

has been or will be purchased, improved, equipped or furnished with proceeds of any illegal 

activity.  Sponsor further represents and warrants that to the best of Sponsor’s knowledge, after 

having made diligent inquiry, Sponsor, Borrower, each Person owning a direct or indirect interest 

in Borrower, each Guarantor, each person owing a direct or indirect interest in each Guarantor, the 

Property Manager, and each tenant at the Property: (a) is not currently identified on OFAC List, 

and (b) is not a Person with whom a citizen of the United States is prohibited to engage in 

transactions by any trade embargo, economic sanction, or other prohibition of United States law, 

regulation, or Executive Order of the President of the United States.  The Sponsor further 

acknowledges and agrees that it shall have a continuing obligation during the processing of this 

Commitment to notify CITI promptly if it knows or has reason to believe that the representations 

and warranties contained herein are no longer correct.  Sponsor has implemented procedures, and 

will consistently apply those procedures throughout the term of the Tax-Exempt Loan, to ensure 

the foregoing representations and warranties remain true and correct during the term of the Tax-

Exempt Loan.  For the purposes hereof, “OFAC List” means the list of specially designated 

nationals and blocked persons subject to financial sanctions that is maintained by the U.S. Treasury 

Department, Office of Foreign Assets Control and any other similar list maintained by the U.S. 

Treasury Department, Office of Foreign Assets Control pursuant to any Requirements of Law, 

including, without limitation, trade embargos, economic sanctions, or other prohibitions imposed 

by Executive Order of the President of the United States, which OFAC List is accessible through 

the internet website http://www.treasury.gov/ofac/downloads/t11sdn.pdf, and “Person” means an 

individual, partnership, limited partnership, corporation, limited liability company, business trust, 

joint stock company, trust, unincorporated association, joint venture, governmental authority or 

other entity of whatever nature. 

6. Borrower’s Representations.  The validity of this  Commitment and CITI’s obligations 

hereunder shall at all times be subject to the accuracy and validity of all information and 

representations furnished by Sponsor to CITI with regard to the Tax-Exempt Loan , which shall 

have been and shall continue to be true and not misleading in all material respects. 

http://www.treasury.gov/ofac/downloads/t11sdn.pdf
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7. Loan Data.  All inspections, reports, appraisals, environmental studies or other data 

submitted to, commissioned for, conducted or produced by or for CITI are for its benefit and use 

and shall be the property of CITI.  No right of inspection or approval contained in this  

Commitment shall be deemed to impose upon CITI any duty or obligation whatsoever to take any 

action or to notify any person with respect thereto, and no liability shall be imposed upon any such 

party and no warranty shall be deemed or construed to arise by reason of any inspection undertaken 

or approval given by any such party, its agents, employees or representatives, any such inspections 

and approvals being made solely for the benefit of such party.  The provisions of this paragraph 

shall survive the termination or expiration of this  Commitment. 

8. Discretion.  In any instance where the consent or approval of CITI may be given or is 

required, or where any determination, judgment or decision is to be rendered by CITI under this  

Commitment, the granting, withholding or denial of such consent or approval and the rendering of 

such determination, judgment or decision shall be made or exercised by CITI (or its designated 

representative) at its sole and exclusive option and in its sole and absolute discretion. 

9. Waiver.  CITI reserves the right, in its sole discretion, to waive in whole or part any of the 

terms, requirements and conditions in this  Commitment, the Mortgage Documents, the Bond 

Documents or other documents referenced herein; provided, however, that such waiver shall in no 

event be construed to constitute a waiver of the applicable terms, requirements or conditions as 

they may apply in the future. 

10. Successors and Assigns.  Sponsor acknowledges and agrees that CITI at its option may 

assign or otherwise transfer the Bonds and all documents evidencing and securing the Bonds 

including, but not limited to, this  Commitment, to other parties subsequent to the execution of this  

Commitment.  Neither Sponsor nor Borrower may assign its rights, interest, or obligations under 

this  Commitment without first obtaining CITI’s prior written consent. This  Commitment shall be 

binding upon the successors and permitted assigns of Borrower.   

11. Governing Law.  This  Commitment shall be governed by and construed in accordance 

with the laws of the State of New York.  Sponsor agrees that any legal action that may arise out of 

this  Commitment will be commenced only in the United States District Court, Southern District of 

New York, or New York State Courts sitting in New York County, New York, and Sponsor hereby 

submits to the jurisdiction of any such court.  All Mortgage Documents and Bond Documents 

(other than this  Commitment) shall be governed by the laws of the State where the Property is 

situated.  The governing law election with respect to this  Commitment shall survive the 

termination or expiration of this  Commitment. 

12. WAIVER OF TRIAL BY JURY.  SPONSOR AGREES NOT TO ELECT A TRIAL BY 

JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF THIS COMMITMENT OR THE 

RELATIONSHIP BETWEEN BOND PURCHASER, BONDHOLDER REPRESENTATIVE 

AND BORROWER OR SPONSOR THAT IS TRIABLE OF RIGHT BY A JURY AND WAIVES 

ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT 

THAT ANY SUCH RIGHT EXISTS NOW OR IN THE FUTURE.  THIS WAIVER OF RIGHT 

TO TRIAL BY JURY IS GIVEN BY SPONSOR KNOWINGLY AND VOLUNTARILY WITH 

THE BENEFIT OF COMPETENT LEGAL COUNSEL AND APPLIES TO ALL ACTIONS 

WHETHER ARISING IN CONTRACT, TORT, EQUITY OR OTHERWISE.  THIS 

PROVISION SHALL SURVIVE THE TERMINATION OF EXPIRATION OF THIS 

COMMITMENT.  

13. Survival.  The covenants, terms and conditions set forth in this Commitment shall not 

survive the Closing Date (unless expressly provided to the contrary).  In the event of any conflict 
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between this Commitment and the Mortgage Documents and/or the Bond Documents, the 

Mortgage Documents and/or the Bond Documents, as applicable, shall prevail. 

14. Confidentiality  The provisions of this Commitment and all of the terms and conditions 

contained herein are confidential and Sponsor shall not share this  Commitment, or the terms and 

conditions contained herein, with any third party; provided however, Sponsor may show this  

Commitment to the Issuer in connection with its application for issuance of the Bonds. This 

confidentiality provision shall survive the termination or expiration of this Commitment. 

15. Anti Tying Policy. CITI maintains a policy of strict compliance to the anti-tying 

provisions of the U.S. Bank Holding Company Act of 1956, as amended, and the regulations issued 

by the Federal Reserve Board implementing the anti-tying rules (collectively, the "Anti-tying 

Rules").  Moreover, our credit policies provide that credit must be underwritten in a safe and sound 

manner and be consistent with Section 23B of the Federal Reserve Act and the requirements of 

federal law.  Consistent with these requirements and our Anti-tying Policy: 

a. The extension of commercial loans or other products or services to you by CITI or 

any of its subsidiaries will not be conditioned on your taking other products or services 

offered by CITI or any of its subsidiaries or affiliates, unless such a condition is permitted 

under an exception to the Anti-tying Rules.  

b. CITI will not vary the price or other terms of any product or service offered by 

CITI or its subsidiaries on the condition that you purchase another product or service from 

CITI or any of its affiliates, unless CITI is authorized to do so under an exception to the 

Anti-tying Rules.   

c. CITI will not require you to provide property or services to CITI or any affiliate of 

CITI as a condition to the extension of a commercial loan to you by CITI or any of its 

subsidiaries, unless such a requirement is reasonably required to protect the safety and 

soundness of the loan. 

d. CITI will not require you to refrain from doing business with a competitor of CITI 

or any of its affiliates as a condition to receiving a commercial loan from CITI or any of its 

subsidiaries, unless the requirement is reasonably designed to ensure the soundness of the 

Loan. 
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The undersigned hereby accepts the foregoing Commitment and agrees to be bound by the terms, 

requirements and conditions set forth herein. 

 

Date:  

 

Sponsor:  

 

By:________________________ 

 

Name: _____________________ 

 

Title: ______________________ 
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EXHIBIT A 

 

COMMITMENT TERMS 
 

This Exhibit A is an integral part of, and establishes additional terms, conditions and requirements 

of, the Commitment to which this is annexed. 

SUMMARY OF MORTGAGE LOAN TERMS 

 
Project: Market Street Apartments, a 79 unit to-be-constructed 

multifamily housing project.  

 

Maximum Tax-Exempt Loan Amount: An amount estimated to be $21,300,000 (Permanent 

Loan $4,300,000).  

Number of Units: 79 

Low-Income Units: 

 

 

 

 

 

 

 

 

 

 

 

Construction Period Interest Rate: 

11 of the units are served for individuals whose income 

is no greater than 35% of Area Median Income 

(“AMI”). 16 of the units are served for individuals 

whose income is no greater than 40% of Area Median 

Income (“AMI”). 28 of the units are served for 

individuals whose income is no greater than 50% of 

Area Median Income (“AMI”). 1 of the units are served 

for individuals whose income is no greater than 60% of 

Area Median Income (“AMI”). There will be 22 units 

that are Market Rate. In addition, there is 1 managers 

unit.  

 

A preliminary rate currently estimated to be 4.00% 

 

Permanent Period Interest Rate:  A preliminary rate currently estimated to be 5.25% 

Origination Fee: 1% of the Maximum Loan Amount. 

Conversion Fee: $10,000 

Guarantor(s): Completion and Repayment Guarantee provided from a 

TBD Entity or Individual related to the Sponsor.  

Individual(s) or corporate entities acceptable to CITI in 

all respects.  

Closing Date: December 31, 2016 

Initial Construction Period: 24 Months 

Possible Extension Period(s): One 6-Month Period 

Permanent Loan Term: 30 years.  
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Amortization Period: 35 years. 

Yield Maintenance Period: From Closing until 6 months prior to the end of the 

Permanent Phase.  

Loan Sizing Criteria: Maximum Loan to Value: 90% 

Maximum Loan to Cost:  80% 

Debt Service Coverage: 1.15 to 1.00 

Underwritten Annual Expenses: To be determined 

through underwriting (including deposits to the 

replacement reserve). 

 

Required Reserves following 

Conversion: 

Minimum of $250/Unit/Year for Years 1-5.  Thereafter, 

subject to increases once every 5 Years, based upon a 

physical needs assessment. 

 

Approved Subordinate Financing: The terms, conditions and documentation of the 

Approved Subordinate Financing, if any, including the 

form of subordination agreement subordinating the 

Approved Subordinate Financing to the Loan, are 

subject to the review and approval CITI in its sole 

discretion.  

Payment and Performance Bonds: Required from General Contractor. CITI will require 

payment and performance bonds equal to 100% of the 

construction contract amount. Surety issuing bonds 

must have an A.M. Best rating of “A/X” or better and 

must be acceptable to CITI in all other respects. In lieu 

of bonds, CITI will accept a letter of credit (“LC”) 

equal to 10% of the hard cost budget. LC provider must 

be rated “A” or better.  

Tax Credit Equity Provider: The tax equity investor must be acceptable to CITI in 

all respects. 
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EXHIBIT B 

 

Initial Due Diligence Completed 

 

1. Review of proposed income and expense statements (budget). 

 

2. Review of estimated sources and uses statement. 

 

3. Review of financial information of Sponsor, Borrower and principals of each. 
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